REPORT OF THE CH EF COUNSEL OF THE COAST GUARD
OCTOBER 1, 1997 to SEPTEMBER 30, 1998
The tabl e bel ow shows the number of court-martial records received

and filed at Coast Guard Headquarters during FY-98 and the five
precedi ng years.

Fi scal Year 98 97 96 95 94 93
Ceneral Courts-Martial 18 6 22 11 9 14
Special Courts-Martial 21 9 16 8 23 31
Summary Courts-Marti al 8 10 14 14 15 11
Tot al 47 25 52 33 47 56

COURTS- VARTI AL

Attorney counsel were detailed to all special courts-nmartial
Mlitary judges were detailed to all special courts-martial. For nobst
cases, the presiding judge was the Chief Trial Judge, a full-tine
general courts-martial judge. Wen the Chief Trial Judge was
unavai l able, mlitary judges with other primary duties were used for
special courts-martial. Control of the detail of judges was centrally
exercised by the Chief Trial Judge and all requirenents were nmet in a
timely fashion.

GENERAL COURTS- MARTI AL

Ni ne of the 18 accused tried by general courts-nmartial this fiscal
year were tried by mlitary judge alone. Two of the 9 accused tried
by military judge al one received a di shonorabl e di scharge and 5
recei ved a bad-conduct discharge. Four of the 9 accused tried by
general courts-martial with nmenbers received sentences which included
a punitive discharge. N ne accused elected to be tried by genera
courts-martial which included enlisted nenbers and no accused el ected
to be tried by a court which included only officer nmenbers. Al but
one of the general courts-martial resulted in convictions. Five of
t he accused whose charges were referred to general courts-martial were
nonrated (pay grades E-1 through E-3), 7 were petty officers (pay
grades E-4 through E-6), 5 were chief petty officers (pay grades E-7
through E-9), and one was a junior officer (W2 through O 3).

The following is a breakdown of the sentences adjudged in genera
courts-martial tried by mlitary judge alone (9 convictions):

Sent ence Cases | nposed
di shonor abl e di scharge - - - - - - - - - - - - - - - - - - - -

bad conduct discharge - - - - - - - - - - - - - - - - - - - - -
confinenent - - - - - - - - - - - - - - - - - - - - - - - - - -
reduction in rate - - - - - - - - - - - - - - - - - - - - - - -
fined (total $20,000. 00)-
forfeiture of all pay and all owances - - - - - - - - - - - - -
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The following is a breakdown of sentences adjudged in genera
courts-martial tried by nenbers (8 convictions).

Sent ence Cases | nposed
di shonorabl e discharge- - - - - - - - - - - - - - - - - - - - -

bad- conduct discharge - - - - - - - - - - - - - - - - - - - - -
confinement - - - - - - - - - - - - - - - - - o - - - - - - - -
reduction in rate - - - - - - - - - - - - - - o o - - o o - - -
hard | abor without confinenent- - - - - - - - - - - - - - - - -
restriction - - - - - - - - - - - - - - - - - - - o - - - - - -
forfeiture of all pay and allowances - - - - - - - - - - - - -
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The follow ng indicates the frequency of inposition of the four
nost comon puni shnments i nposed by general courts-martial in the past
five fiscal years.

Punitive
Nunber of Reduction Discharge/

FY Convictions Forfeitures Confinement 1in G ade D sm ssa
98 17 5 (29% 12 (71% 16 (94% 11 (65%
97 6 2 (33% 4 (66% 5 (83% 4 (66%
96 22 15 (68% 19 (89% 20 (91% 18 (82%
95 11 6 (55% 10 (91% 9 (82% 7 (64%
94 7 1 (15% 7 (100% 6 (90% 6 (90%

The followi ng table shows the distribution of the 440
specifications referred to general courts-nmarti al

Violation of the UCMI, Article No. of Specs.
80 (attenpts) - - - - - - - - - - - - - - - - - - - - - - - 13
83 (fraudulent enlistnent)- - - - - - - - - - - - - - - - - 1
86 (absence without leave)- - - - - - - - - - - - - - - - - 4
92 (failure to obey order or regulation) - - - - - - - - - 34
93 (cruelty and maltreatment) - - - - - - - - - - - - - - - 14

107 (false official statenment) - - - - - - - - - - - - - - - 7

108 (wongful disposition of mlitary property)- - - - - - - 1

112a (wongful use, possession, etc. of controlled

substances) - - - - - - - - - - - - - - - - - o - o o - 6

120 (rape or carnal know edge) - - - - - - - - - - - - - - - 8

121 (larceny or wongful appropriation) - - - - - - - - - - 82

123 (forgery) - - - - - - - - - - - - - - - - - - - - - - - 4

123a (naking, drawing or uttering check, draft, or
order without sufficient funds) - - - - - - - - - - - - 136

125 (sodomy) - - - - - - - - - - - - - - - - - - o - - o - . 4

128 (assault)- - - - - - - - - - - - - - - - - - - - - - - - 11

129 (burglary) - - - - - - - - - - - - - - - - - - o - o - . 4

134 (general) - - - - - - - - - - - - - - - - - - - - - - - 111

GENERAL COURTS- MARTI AL SUMVARY

Fifty per cent of the accused tried by general courts-martial were
tried by military judge alone. There was a 66% i ncrease in genera
courts-martial records received and filed at Coast Guard Headquarters
inthis fiscal year over last fiscal year. Due to the relatively snall



size of the Coast Guard this change is not statistically significant
when viewed as a single-year change. Over the past five years the
Coast Guard has averaged approximately 14 general courts-martial per
year.

SPECI AL COURTS- MARTI AL

Ni net een of the 21 accused tried by special courts-nmartial this
fiscal year were tried by mlitary judge al one. Four bad-conduct
di scharges were adjudged, all by the mlitary judge. Two accused
elected to be tried by courts consisting of officer nmenbers. No
accused elected to be tried by a court consisting of enlisted nenbers.
Three of the accused whose charges were referred to special courts-
martial were nonrated (pay grades E-1 through E-3), 12 were petty
officers (pay grades E-4 through E-6), 5 were chief petty officers
(pay grades E-7 through E-9), and one was a junior officer (W2 through
03).

The following is a breakdown of sentences adjudged in special
courts-martial tried by mlitary judge al one (19 convictions).

Sent ence Cases | nposed
bad- conduct discharge - - - - - - - - - - - - - - - - - - -

confinement - - - - - - - - - - - - - - - - - o o o o o o o - 7
reduction inrate - - - - - - - - - - - - - - - - - - - - - - 16
partial forfeiture of pay e e e e e o e oo oo o oo 8
restriction - - - - e e e e e e oo e e oo e e e e 7
confinement at hard Iabor e e e e e o e oo oo o oo 2
hard | abor wi thout confinement - - - - - - - - - - - - - - - 12
fined (total $6,000.00) - - - - - - - - - - - - - - - - - - - 3

The following is a breakdown of sentences adjudged in speci al
courts-martial tried by nmenbers (two convictions).

Sent ence Cases Inposed
reduction in rate - - - - - - - - - - - - - - - - -

partial forfeiture of pay s e e e e oo oo oo o oo
restriction - - - - - e e e e e e e e e e e e e e e e e o
hard | abor w thout conf|nenent - e e e e e o e oo oo
reprimand - - - - - - - - - - - - - - - - - - - - - - - - - -
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The followi ng shows the four sentences inposed nost by speci al
courts-martial in the past five fiscal years.

Nunber of Reducti on
FY Convictions Forfeitures Confinenent in G ade BCD
98 20 9 (45% 9 (45% 17 (85% 4 (20%
97 9 4 (44% 6 (66% 8 (88% 5 (55%
96 14 11 (79% 10 (71% 13 (93% 7 (50%
95 7 3 (43% 5 (71% 6 (86% 2 (29%
94 20 6 (30% 17 (85% 20 (100% 11 (55%



The followi ng table shows the distribution of the 184
specifications referred to special courts-martial .

Violation of the UCMJ, Article No. of Specs
81 (conspiracy)- - - - - - - - - LT 3
83 (fraudul ent en||stnent) C e e e e e e e e e oo oo a2
85 (desertion) - - - - - - - - - - - - - - - - - - - - - - 2
86 (unaut hori zed absence)- - - - - - - - - - - - - - - - - 3
87 (mssing novement)- - - - - - - - - - - - - - - - - - - 1
90 (assaulting or willfully disobeying a superior

commi ssioned officer) - - - - - - - - - - - - - - - - -2
92 (failure to obey order or regulation) - - - - - - - - - 34
93 (cruelty and maltreatnent)- - - - - - - - - - - - - - - 2
107 (false official statements) - - - - - - - - - - - - - - 15
108 (sal e, loss, damage, destruction, or wongfu

di sposition of mlitary property of the US.)- - - - - 3
112a (wrongful use, possession etc., of controlled

substance) - - - - ¥ |

116 (riot or breach of the peace) - - - - - - - - - - - - - 1

117 (provoki ng speech or gestures)- - - - - - - - - - - - - 1

121 (larceny or wongful appropriation) - - - - - - - - - - 26

123 (forgery) - - - - - = = - -« - - - - - - - - - - - - - . 3

123A  (insufficient funds)- - - - - - - - - - - - - - - - - - 14

128 (aggravated assault)- - - - - - - - - - - - - - - - - - 1

129 (burglary)- - - - - - - - - - - - - - - - ... .. 5

133 (conduct unbecom ng an off|cer) e

134 (general) - - - - - - - - - - - - - - - - - - - - - - .32

SPECI AL COURTS- MARTI AL SUMVARY

Ni nety per cent of the accused tried by special courts-marti al
were tried by mlitary judge alone. Five per cent of these accused
pled guilty to all charges and specifications. None of the accused
tried by special courts-martial with nenbers pled guilty to al
charges and specifications. There was a 75% i ncrease in speci al
courts-martial received and filed at Coast Guard Headquarters this
fiscal year over last fiscal year. Due to the relatively snall size of
t he Coast Guard this change is not statistically significant when
viewed as a single-year change. Over the past five years the Coast
Guard has averaged approxi mately 18 special courts-martial per year.

CH EF COUNSEL ACTI ON UNDER ARTI CLE 69, UCM

In addition to the required reviews of courts-nmarti al
conducted as a result of petitions filed under Article 69, UCMI,
a discretionary review was conducted under Article 69 of all courts-
martial not requiring appellate review

PERSONNEL, ORGANI ZATI ON, AND TRAI NI NG
The Coast CGuard has 169 officers designated as | aw specialists

(judge advocates) serving on active duty - 129 are
serving in legal billets and 40 are serving in general duty



billets. Eighteen Coast Guard officers are currently undergoi ng
postgraduate studies in law and 18 will be certified as | aw
specialists at the conpletion of their studies (6 to graduate in 1999,
2000, and 2001, respectively). Seventeen Coast Guard officers (5

post graduates and 12 direct-comm ssioned officers) conpleted the Navy
Basi ¢ Lawyer Course in Newport, Rhode Island. Al have been or are in
the process of being certified under Article 27(b), UCM.
Appr oxi mat el y $180, 000. 00 was spent on |l egal training during the
fiscal year.

U S. COAST GUARD COURT OF CRI M NAL APPEALS

Follow ng the retirenent of several senior |aw specialists, the
nunber of judges on the Court dropped fromfive judges to four in
January 1997 and has renmi ned at that nunber with the follow ng judges
during fiscal year 1998:

Chi ef Judge Joseph H. Baum
Judge David J. Kantor
Judge Ronald R Weston

Judge Lane |. McCelland

For much of the past year, the Court has frequently operated with
only three judges, since many cases on the docket stemmed fromthe
peri od when Judge McC elland was Chief Trial Judge. O necessity, she
was precluded fromparticipating in decisions where she had acted in
sone capacity as trial judge. One case of note in which Judge
McCl elland did participate was a petition for extraordinary relief in
the nature of a wit of habeas corpus, Frazier v. MGowan, which was
filed with the Court on 28 May 1998. The Court issued a show cause
order on 29 May 1998, received briefs fromthe parties and heard ora
argunment five days later on 3 June 1998. That sane day the Court
i ssued an order releasing the petitioner from confinenent and
deferring confinement until resolution of the issue raised by the
petition, whether the action of the convening authority changi ng a bad
conduct discharge to twelve nonths confinenent was |awful. That
deci si on, which found the convening authority’'s action to be | awful,
but continued deferment until the decision becones final or is
resci nded, was issued on 3 August 1998, after briefs fromthe parties
and the National Institute O Mlitary Justice, as am cus curiae, were
recei ved and oral argunent heard.

In addition to the decisional work of the Court, as reflected in
Appendi x A, the judges of the Court have been involved in various
prof essi onal conferences, commttees and sem nars during the past
fiscal year. |In March 1998, the judges of the Court participated in
the Wlliam$S. Fulton Jr. Appellate Mlitary Judges Conference at the
Federal Judicial Center in Washington, D.C. It was the first year for
this annual conference to be held under its new nanme honoring retired
Colonel WIlliamsS. Fulton Jr. who has played such an inportant role in
enhancing the quality of mlitary justice during his fifty four years
of mlitary and governnent service, which included service as
Appel | ate Judge on the Arny Court of MIlitary Review and O erk of that
Court and the Arny Court of Crininal Appeals. This year’s conference



was hosted by the Arnmy and featured two presentations in the norning,
one on Extraordinary Wits by an instructor fromthe Arny Judge
Advocate General’s School and the other on military case perspectives
at the Suprene Court level by retired Major General WIliamK. Suter
Cerk of the U S. Suprenme Court, and M. M chael Dreeben, U S. Deputy
Solicitor General. Afternoon panel presentations on Article 66,
UCMI, fact finding powers and opinion publication included Judges
Weston and McCO elland of this Court as panel participants.

In May 1998, the judges of the Court attended The Judi ci al
Conference of the United States Court of Appeals for the Arnmed Forces
at George Washington University in Washington, D.C. This two-day
conference included presentations on a variety of topics including
direct and cross-exam nation of experts, |aw of sexual harassnment in
t he wor kpl ace, post-trial proceedings, trial and appellate advocacy,
and new devel opnents in cyberspace.

The 1998 Appellate Mlitary Judges Training Seminar was held on
two days in Septenber 1998, at the Federal Judicial Center in
Washi ngton, D.C. and was attended by Chief Judge Baum Judge Kantor,
and Judge Weston. It was the sixth year for this training sem nar
created and nmi ntai ned expressly for mlitary appellate court judges
by Chi ef Judge Frank Nebeker of the Court of Veterans Appeals. It was
hosted this year by the Arnmy and covered presentations on subjects
such as the art of appellate judging; appellate opinion witing;
ethics for appellate judges; and stress, collegiality and the judicial
deci sion nmaki ng process. Chief Judge Baum chaired a panel of judges
di scussing the scope of court of criminal appeals review under Article
66, UCMJ.

Thi s past year Chief Judge Baum served another termas a nmenber
of the Rules Advisory Comrittee of the U S. Court of Appeals for the
Armed Forces working on proposed rule changes for that Court. He also
continued to play an active role in the Federal Bar Association as a
menber of the Pentagon Chapter and as i medi ate past Chair of the
associ ation’s Judiciary Division

ADDI TI ONAL M LI TARY JUSTI CE STATI STI CS

Appendi x A contains additional basic nilitary justice statistics
for the reporting period and reflects the increase/decrease of the
wor kl oad in various categories.

JOHN E. SHKOR
Rear Adm ral, USCG
Chi ef Counsel, U. S. Coast Cuard
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